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The tribunal has jurisdiction to hear the application for an injunction without a
Certificate from the Small Business Commissioner first being provided.
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REASONS

Due to time pressures, brief reasons were given at the injunction hearing for the
Ruling that the tribunal has jurisdiction to hear the application. These Reasons
are an edited and revised transcript of the Ruling expanded, as discussed with the
parties at the time, to include background and context.

1

The applicant tenant operates 2 bar and pizza restaurant in St Kilda, A ten
year and two months lease with two options of five years each had been
entered inte by the previous fenant commencing on 1 October 2001. The
lease was assigned to the applicant in or around August 2007. The applicant
exercised an option for a further five years by letter dated 8 June 2011
which was acknowledged by the respendent by letter dated 14 Tune 2011,
The applicant alleges that despite an email it sent to the respondsnt op 27
September 2012 confirming that the respondent was to provide it with a
Renewal of Lease, that the respondent has failed and/or refused to deliver a
Renewal of Lease.,

On or about 15 December 2012, the applicant entered into an agreement for
the sale of the business subject to the applicant obtaining the consent of the
respondent o a transfer of the lease, A draft transfer of lease was provided
to the applicant’s solicitors to the respondent’s solicitors under cover of a
letter dated 21 December 2012.

The applicant contends that by 12 January 2013 it, and the purchaser of the
business had complied with their respective ohligations for obtaining an
assigninent of lease under 8360 and 61 of the Retail Leases Act 2003 (‘“the
RLA’), and the provisions of the lease. And, that in breach of the lease and
$60 of the RLA the respondent has unreasonably withheld its consent to the
assignment of the lease, and further that the respondent had alleged the
applicant is in default of the provisions of the lease in a number of respects
which are not relevant to this Ruling. The applicant commenced this
proceeding on 6 March 2013, Points of Claim were filed with the
application, from which the above summary of the history as set out above,
has been obtained.

The applicant contends that it is entitled to a mandatory injunction
compeliing the respondent to:

(a) produce a signed Renewal of Lease forthwith: and
(b} consent to the assignment of the lease.
It, inter alia, seeks the following orders as set out in the Prayer for Relief:

A. An order compelling the respondent forthwith to deliver 1o the applicant
a sigrned renewal of leasge.?

B. Further and alternatively an order compelling the applicant to consent to
the assignment of the lease;
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¢, Alternatively, a declaration that the applicant is entitled to assign the
said lease.

The application was listed for an injunction heating on 13 March 2013 at
which the applicant was represented by Mr Sowden of Counsel, and the
respondent was represented by Mr Happer af Counsel.

At the comumencement of the injunction hearing, Mx Hopper challenged the
tribunal’s jurisdiction to hear and determine this application until the Small
Business Commissioner has certified in writing that mediation has failed or
is unlikely to resolve the matter. Under s87 of the RLA a certificate from
the Srall Business Commissioner is required before a proceeding can be
commenced in this tribunal other than where the proceeding is in the nature
of an injunction.

Mr Hopper submitted that the application should be properly identified as
an application for an order for specific performance and declaratory relief
and. as such, was not an application for a mandatory injunction. Mx Hopper
referred me to a number of authorities which he said supported his
submission.

For the reasons which follow, I am satisfied that the relief sought is

properly.described as a mandatory injunction and that accordingly, this
proceeding s subject to the exception is s87(2) of the RLA.

RULING

9

10

During submissions from Mr Hopper I asked about the definition of a
mandatory injunction. I went to the decision of the Court of Appeal in
Bradte Pty Ltd v State of Victoria; Tymbook Pty Lid v State of Victorid'
where Maxwell P and Charles JA, in a joint judgement, restated with
approval the following definition of a mandatory injunction:

A mandatory injunction is -

“an injunction which directly ordes the person to whom it is

addressed 1o do something, as opposed to the much more usual

prohibitory injunction which restrains the person to whom itis
addressed from doing something.”

Too often, parties are under the misapprehension that in granting an.
injunction a court or tribunal is making a probibitory order: fo stop or
restrain someone from doing something that is going to cause significant
injary or damage to another person. When [ consider the provisions of the
RLA, and in particular the purposes of the Act and the way in which 87 is
framed, it is my view that the words in that section referring to an-order in
the nature of an injunction should be read widely to allow parties to bring
to the tribunal situations which require urgent decisions because of pressing
situations.

' [2006) VSCA B9
2 Meagher Gummow & Lebane’s, “Bquity Doctrines & Remedies”, (4" od., 2002) at 21-460,
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11 I am not making any comments about the merits of this case. Ttis just
cireumetances T am concerned with: an application to compel the landlord
to do certain acts s, in my view, a mandatory injunction, within the
definition approved by the Victorian Court of Appeal. As such the tribunal
has jurisdiction to deal with it. Mr Hopper, relying upon the Boglish
decision in Tuohy & Orsv Bell,? submitted that if a mandatory injunction
was simply to compel a person to do something then that would mean that
every order the tribunal made would fall within that category. I reject this,

19 In Cathedral Place Pry Lid v Hyart of Australia Limited® Nettle J
entertained an application by a tenant seeking a declaration that the
tandlord’s refusal to consent to an assignment of a hotel managerment
agreement was urreasonable, and a mandatory injupction compelling it to
execute the Deed of Novation and Consent. No issue was taken with, nor
comments made by his Honour about, the nature of the relief sought.

13 In ordering an injunction cousts and tribunals are concerned with “acts or
conduct’ of another person; not the payment of money following an
assessment of demages. An application for an infunciion contemplates an
order being made wherely the other party is compelled to undertale or
refrain from doing o specific act. The relief sought by the applicant in this
case clearly falls within the definition of a mandatory injunction as
approved by the Victorian Court of Appeal.

DEPUTY PRESIDEN

3 {2002} EWCA Civ 423 ~ where Meuberger T of the Court of Appeal determined that the phrase ‘i the
nature of i injunction’ should be rasd narcowly
412003 VAL 385
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