s LAW
dia% INSTITUTE

Lunchti
Learning

Food for thought

The Impact of COVID-19 on
the Legal Obligations of
Parties in Property
Transactions

Tuesday 2 June 2020 | 1 CPD Hour

s1legalsuper

ME LEARNIN




Compliance

1 CPD Hour |

All lawyers who hold a current practising certificate must complete a minimum of 10 CPD units each CPD
year (1 April to 31 March), and must earn a minimum of 1 CPD unit in each of the four compulsory
compliance areas:

Substantive Law

Professional Skills

Practice Management & Business Skills
Ethics & Professional Responsibility

Please note, CPD activities are self-assessed; the compliance area(s) indicated in this book are intended
to serve as a guide only. For your convenience, CPD units relating to LIV CPD education activities are
automatically added to your online CPD record and can be relied on as evidence in support. You can
access this online record through your My LIV member portal. This online record can also be used to
record non-LIV CPD activities, but you will need to retain evidence in support of those activities
separately.

For additional information about CPD compliance requirements for practising lawyers, please visit:
www.liv.ash.au/CPDCompliance
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Presenter Profiles

Chair - Jamie McCallum, Senior Associate, Harwood Andrews

Jamie McCallum is a property lawyer at Harwood Andrews, and
become a LIV Accredited Property Law Specialist in 2019.
Jamie’s property practice is quite broad, but mainly covers
commercial, industrial, and farming property transactions, leases,
subdivision and development work, adverse possession,
easements, restrictive covenants and general law matters.

Speaker - David Lloyd, Barrister, Victorian Bar

David Lloyd is a barrister of more than 22 years' standing
practising exclusively in the field of property law. He has been a
member of the Property Committee of the LIV for over 25 years.
He is a co-author of Sale of Land Act Victoria which was
published by Thompson Reuters in October 2015 and one of
three authors of the standard contract of sale of land co-
published by the LIV and the REIV. He is also a regular
presenter at conferences and seminars and has written many
articles for the Law Institute Journal.

Speaker - Sam Hopper, Barrister, Victorian Bar

Sam is one of the Victorian Bar’s leading retail and commercial
leasing and property lawyers.

He regularly appears in the Supreme and County Courts and the
Victorian Civil and Administrative Tribunal, and advises in the
following areas:

e retail and commercial leasing disputes

e valuation and rental determination cases
e sale of land disputes

e easements and laneway disputes

e restrictive covenants
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The Impact of COVID-19 on the
Legal Obligations of Parties in
Property Transactions

Presenter:
* David Lloyd, Barrister, Victorian Bar

Recent legislation and regulations

e COVID-19 Omnibus (Emergency Measures) Act 2020

e COVID-19 Omnibus (Emergency Measures) (Commercial Leases and
Licences) Regulations 2020

* Residential Tenancies (COVID-19 Emergency Measures) Regulations
2020

e COVID-19 Omnibus (Emergency Measures) (Electronic Signing and
Witnessing) Regulations 2020

* None of these statutory instruments directly addresses the sale of land
generally, or contracts for the sale of land




On-line auctions

Sale of Land Act 1962, section 41(1)(b)
Sale of Land (Public Auction) Regulations 2014, regulation 7

Requirements designed for traditional style auctions

eBay style on-line bidding

On-line auctions via Zoom or similar technology

Electronic signing & exchange of contracts

» Sale of Land Act 1962, section 32(2)
 LIV/REIV contract of sale of land, general condition 1
* Instruments Act 1958, s 126(2)

* Electronic Transactions (Victoria) Act 2000, Part 2A (sections 14A to
14E)

* COVID-19 Omnibus (Emergency Measures) (Electronic Signing and
Witnessing) Regulations 2020, Part 2 Division 3 — “remote” witnessing




Electronic signing & exchange of contracts
(cont.)

e LIV “COVID-19 Guidance on witnessing documents electronically” (9
April 2020 version — update expected shortly)

Potential settlement difficulties

* Pre-settlement physical inspection

« Delay in finance due to lenders being busy or short-staffed

* Re-valuation of property & loan to valuation ratio (LVR)

« Liability of lender to purchaser where approval is conditional

* Electronic completion through PEXA




Sale subject to lease or tenancy —rent

* VVendor’s entitlement to reduce rent

Sherwin v Shakspeare (1854) 5 De G. M. & G 517; 43 ER 970: where
necessary to align rent with that of comparable properties in the area,
and in the ordinary course of management by a prudent owner

* Is the purchaser bound ?
» Position of tenant as against purchaser

« Effect of COVID-19 Omnibus (Emergency Measures) (Commercial
Leases and Licences) Regulations 2020, regulation 10

 Ability of vendor to recover unpaid rent after settlement

Sale subject to lease or tenancy —rent (cont.)

* COVID-19 Omnibus (Emergency Measures) (Commercial Leases and
Licences) Regulations 2020, regulation 10(6): an agreement to waive or
defer payment of rent does not affect the “demise” but rather the mode
or manner of performance, hence a deed of variation of lease is not
required




Sale subject to lease or tenancy —term

Abandonment of premises by tenant

Landlord’s obligation to re-let:
Egmont v Smith (1877) LR 6 ChD 469
Is the purchaser bound ?

Surrender by agreement

» Statutory extension of term - COVID-19 Omnibus (Emergency
Measures) (Commercial Leases and Licences) Regulations 2020,
regulation 13

Questions?
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Notes for presentation to the Law Institute of Victoria

Legislative responses to COVID-19 for landlords and tenants of commercial leases

Sam Hopper, barrister

2 June 2020

1. The scheme regulating COVID-19 rent relief for commercial and retail tenancies

consists of:

(a) National Cabinet Mandatory Code of Conduct SME Commercial Leasing

Principles During COVID-19 (the Code);

(b) COVID-19 Omnibus (Emergency Measures) Act 2020 (Vic) (the Act); and

(c) COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences)

Regulations 2020 (Vic) (the Regulations).

Supporting materials

2. A comprehensive summary of the scheme has been published by the LIV in its

guideline available here:

https://protect-au.mimecast.com/s/wrP6Czvknyhw98Vwi4Ek3u?domain=liv.asn.au

3. The Office of the Small Business Commission has also published a FAQ factsheet that

is available here: https://www.vsbc.vic.gov.au/fact-sheets-and-resources/fags/

4, Any relevant developments are posted on my blog at www.samhopperbarrister.com

as soon as they come to hand.

The Code — basic outline

5. The Code was published by the National Cabinet and sets out a series of principles to

be given effect to on a state-by-state basis.

6. The basic scheme of the Code is that:


https://protect-au.mimecast.com/s/wrP6Czvknyhw98Vwi4Ek3u?domain=liv.asn.au
https://www.vsbc.vic.gov.au/fact-sheets-and-resources/faqs/
http://www.samhopperbarrister.com/
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(a) it applies to tenants or groups with a turnover of under $50M;

(b) landlords cannot terminate leases for non-payment of rent or a failure to

trade, or call on securities during the pandemic;

(c) tenants are to be given rent relief proportionate to the downturn in their
trade, half of which was a waiver and half was a deferred for 24 months or

the balance of the lease term (whichever is longer); and
(d) if the parties cannot reach agreement, they are to mediate.

7. The Code is not law. However, it was referred to in the second reading speech to the

Act, so may be relevant to the interpretation of the Act and the Regulations.
The Act — basic outline
8. The Act has the following key features:

(a) It is ‘facilitating’ legislation that allows regulations to be created to give effect

to the Code;

(b) it commences retrospectively on 29 March 2020 and sunsets on 29

September 2020; and
(c) it allows the creation of regulations that:

i apply to SME entities (ie entities that have a group turnover of under

$50M);

ii. apply to leases that were in effect on 29 March 2020 and the tenant

of which is a ‘eligible for’ and ‘a participant in’ JobKeeper; and

iii. apply to leases and licences (capturing franchisee outlet licences and

shared office spaces).
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Regulations — basic outline

0. The Regulations do not mirror the Code entirely. They have the following key

features:

(a)

(b)

(c)

(d)

(e)

(f)

(8)

(h)

(i)

they apply from 29 March to 29 September 2020 to leases and licences that
are in effect on 29 March 2020;

they apply to tenants with a turnover or group turnover of less than $50M
(regs 5, 6 and 7). You may need specialist advice on the application of the

group provisions. Consider approaching a tax lawyer;

both parties are required to approach their dealings under the Regulations

reasonably and in good faith (reg 8);

if the tenant makes its application for rent relief and otherwise complied with
reg 10 (which includes an obligation to negotiate in good faith) then the
landlord is prohibited from terminating the lease or calling on tenant’s
securities during the period of the Regulations and can be fined if it does (reg

9);

the tenant must make an application in writing for rent relief that is
accompanied by certain information (reg 10(1) and (2), discussed further

below);

the landlord has 14 days (or longer as agreed in writing) to provide an offer of

rent relief (reg 10(3));

the landlord’s offer of rent relief must comply with certain requirements,
including waiving some rent and deferring some rent (reg 10(4), discussed

further below);

the parties must then negotiate in good faith (reg 10(5));

if the tenant’s financial circumstances materially change it can ask for more

rent relief, but the landlord is not required to offer to waive any rent (reg 11);
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(i)

(k)

(m)

(n)

(o)

(p)

(a)

(r)

(s)

rent increases during the period 29 March to 29 September 2020 are
prohibited (reg 12);

if the landlord and tenant agree on a deferral of rent, then the term of the
lease must be extended by the period of the deferral (reg 13). It is not clear

how this will affect options;

the landlord must ‘consider’ waiving recovery of outgoings for any period in
which the tenant is not able to operate its business and the landlord can

reduce services provided to the tenant over that period (reg 14);

if outgoings charged to the landlord are reduced, then the landlord must pass

on that reduction (reg 15);

deferred rent must be paid over the balance of the lease term (before any

extension under reg 13) or 24 months, whichever is longer (reg 16);

landlords cannot charge interest or other fees for any deferred payments (reg

17);

a tenant is not in breach of a lease if it closes or reduces its trading hours
during the period 29 March to 29 September 2020 and the landlord is
prohibited from terminating the lease or having recourse to the tenant’s

security, and may be fined if it does (reg 18);

any information provided under the Regulations is confidential (reg 19);

if the landlord and tenant cannot agree on rent relief, then they must

mediate at the Office of the Small Business Commission (reg 20); and

the dispute resolution provisions in Division 4 of Part 10 the Retail Leases Act
2003 (Vic) are mirrored in the Regulations, save that VCAT does not have
exclusive jurisdiction (reg 22). Generally, the parties need to get a certificate

from the Small Business Commission before they can litigate.



Issue 1: remedies available in litigation

10. Most of these cases will be resolved by a combination of goodwill, the pressure of
mediation and commercial pressure created by the prohibition on termination for

non-payment of rent under reg 9.

11. However, for those that do not settle, we do not yet know what remedies are

available in litigation under the Act and the Regulations.

12. Regulation 22 states that:

(2) In making an order in a proceeding relating to an eligible lease dispute, VCAT

must also have regard to—

(a) the matters set out in regulation 10(4)(d); and

(b) any certificate issued by the Small Business Commission under
regulation 23(1) that mediation under this Part has failed, or is unlikely

to resolve the dispute.

13. Section 91 of the Retail Leases Act 2003 (Vic), which is contained in Division 4 of Part

10, states that:

91 Orders the Tribunal can make

(1) The Tribunal may, in a proceeding under this Part, make one or more

orders—

(a) requiring a party to do, or not to do, anything including to provide
specified facilities, services, fixtures or fittings under a retail premises

lease or to return specified fixtures or fittings to another party; or

(b) requiring a party to pay money, by way of restitution or compensation

or otherwise, to a specified person; or

(c) rectifying a retail premises lease or other document; or



(d) granting recovery of possession of the retail premises to the landlord;

or
(e) requiring anything else to be done that it—

(i) is empowered to require to be done under this Act or the

Victorian Civil and Administrative Tribunal Act 1998; or

(ii) considers necessary or desirable to resolve the matter

concerned.

(2) In ordering the payment of a sum of money by a party, the Tribunal
may order the payment of interest on that sum by the party at the rate
fixed from time to time under section 2 of the Penalty Interests Rates

Act 1983 or at any lesser rate it thinks appropriate.
14. it is unclear whether:
(a) the Court or Tribunal is limited to a form of judicial review, where it could:

i find that the landlord has not made a compliant offer of rent relief or

that the parties are not acting reasonably and in good faith; and

ii. an order that the landlord make a compliant offer and/or the parties

negotiate in good faith; or

(b) the Court or Tribunal can undertake a form of merits review in which it can

substitute its own assessment of a compliant offer of rent relief.

15. ‘Judicial review’ could lead to a merry-go-round of non-compliant offers or bad faith

negotiations.

16. ‘Merits review’ could lead to parties being stuck with an unsatisfactory commercial
outcome.
17. We may hear from either Government or the Courts or the Tribunal about this in due

course.



Issue 2: what does the landlord need to offer?
18. Regulation 10(4) states that (footnote and emphasis added):

(4) A landlord'’s offer of rent relief under subregulation (3) must be based on all

the circumstances of the eligible lease and—

(a) relate to up to 100% of the rent payable under the eligible lease during

the relevant period; and

(b) provide that no less than 50% of the rent relief offered by the landlord
must be in the form of a waiver of rent, unless a landlord and a tenant

otherwise agree in writing; and
(c) apply to the relevant period*; and
(d) take into account—

(i) the reduction in a tenant's turnover associated with the

premises during the relevant period; and
(ii) any waiver given pursuant to regulation 14(2); and

(iii)  whether a failure to offer sufficient rent relief would
compromise a tenant's capacity to fulfil the tenant's ongoing
obligations under the eligible lease, including the payment of

rent; and

(iv)  alandlord’s financial ability to offer rent relief, including any
relief provided to a landlord by any of its lenders as a

response to the COVID-19 pandemic; and

! relevant period means the period—
(@) commencing on 29 March 2020; and
(b) ending on 29 September 2020;



19.

20.

21.

22.

23.

(v) any reduction to any outgoings charged, imposed or levied in

relation to the premises.

We do not yet know precisely what a compliant or non-compliant offer looks like,

but we can say that:

(a) the landlord must offer a percentage of rent relief, have of which is waiver.

The other half probably must be deferral;

(b) unlike the Code, the Regulations do not require the landlord’s offer of rent

relief to relate directly to the downturn in the tenant’s trade;

(c) the landlord’s offer must be ‘based on all the circumstances of the lease’ and
‘take into account’ the items set out in 10(4)(d). That appears to include the

both the tenant’s and the landlord’s financial positions;

(d) it must apply to the whole period 29 March to 29 September 2020;

(e) it must offer to extend the lease by six months; and

(f) it must comply with the obligation to act reasonably and in good faith.

Beyond that, each offer will vary case-by-case.

This presents an opportunity for landlord’s lawyers to sit down with their clients and
formulate the best offer that they can, while also complying with those obligations.
That will require judgement on the part of the landlord and its lawyers. It will also

require the landlord to have regard to the information that the tenant provides to it.

The challenge for lawyers is to assist their clients to make the best offer they can
that takes account of all the required considerations and cannot be set aside as non-

compliant in subsequent litigation.

Importantly, the information that the tenant chooses to provide the landlord will
affect the offers that the landlord can make because the offer must ‘have regard to’

the tenant’s circumstances.



Issues 3: what information does the tenant need to provide to the landlord

24, Reg 10 states that:

(1) A tenant under an eligible lease may request rent relief from the landlord

under the eligible lease.

(2) A request under subregulation (1) must be in writing and be accompanied

by—

(a) a statement by the tenant that the tenant's lease is an eligible lease
and the lease is not excluded from the operation of these Regulations

under section 13(3) of the Act; and

(b) information that evidences that the tenant—

(i) is an SMEE entity; and

(ii) qualifies for, and is a participant in, the jobkeeper scheme.

25. The Regulations do not otherwise detail what information the tenant must provide

to the landlord.

26. The Small Business Commission’s FAQ states that:

What turnover information is appropriate for a landlord to request from the
tenant to help inform their offer of rent relief?

A landlord can ask the tenant for information:
= extracted from an accounting system
= extracted from BAS
= provided to a financial institution.

What turnover information is not appropriate for a landlord to request from
a tenant to help inform their offer of rent relief?

A landlord should not:
= request future cash flow projections
= request balance sheets, profit and loss or year to date financials
= request the tenant’s bank balance
= require the financial information to be verified, examined, assured,
audited or provided by a third party such as an accountant



27.

28.

29.

= require an accountant to provide a letter of comfort or similar on the
financial information.

It is not clear at this stage what weight a court or the Tribunal will attach to that

information as it is not contained in the Regulations.

The Government may publish more information to assist on this issue (or may

amend the Regulations) and there may be a decision from VCAT on this question in

due course. | will post any further information on my blog as it comes to hand.

In the meantime, in my view:

(a)

(b)

(c)

(d)

(e)

the only information a tenant is required to provide is the information

required by regulation 10(2);

there is nothing in the Regulations preventing a landlord from requesting
financial information from a tenant, but the tenant is not required to provide

financials;

however, the landlord’s offer under reg 10(4) must ‘take into account’:

(a) the reduction in the tenant’s turnover and the impact of rent relief on
the tenant’s ability to pay the rent and keep trading under reg
10(4)(d)(i) and (iii); and

(b) the landlord’s ability to offer rent relief under reg 10(4)(iv);

consequently, it is prudent for the tenant to provide at least some financial
information. If it does not, then the landlord has no information to ‘have
regard to’ under reg 10(4)(d)(i) and (iii), but it can still have regard to its

financial circumstances under reg 10(4)(d)(iv);

the question of what information to provide will vary on a case-by-case basis.

However, | suggest the following guiding principles:

(a) the tenant should provide information about the downturn in its

revenue to provide information to satisfy reg 10(4)(d)(i);



(f)

(b)

(c)

(d)

the more cash and credit it has available, the less information it will
want to disclose to the landlord under reg 10(4)(d)(iii) and the more it
will want to rely on the relationship between the downturn in trade
and rent relief in the Code (and any other official publications that

suggest that tenants are only required to provide turnover figures);

on the other hand, the less information it provides about its financial
position, the more it looks like it has access to funds and pay the rent,

so there is a fine balancing act at this point; and

the aim is to provide to the landlord information to which it must have
regard in regs 10(4)(d)(i) and (iii) which make it hard for the landlord

to make a low-ball compliant offer; and

the ultimate decision about what information to provide is a matter of

commercial judgment in light of the available information about the tenant

and the landlord. The provision and interpretation of information by tenants

presents an opportunity for lawyers on both sides to add value for their

client’s by applying their judgment in assessing that information.

Issue 4: what about entities over the $50M threshold?

30.

31.

32.

The Regulations do not apply to an entity or group with a turnover above S50M.

In that case, the parties have the usual commercial levers to negotiate with, ie the

landlord needs the tenant and the tenant needs the landlord.

Also, the Code states that parties are expected to comply with ‘the spirit of the

Code’. It is unclear what this means or how it could be given effect. There is a

possibility that it might form part of an unconscionable conduct claim, but it is

unclear at this stage what that would look like.
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* Malwina Peacock, Managing Legal Counsel, Vicinity Centres

« Samuel Hopper, Barrister, Victorian Bar

COVID-19 Omnibus (Emergency Measures) (Commercial
Leases and Licences) Regulations 2020 — ‘commercial

tenancy relief scheme’

(available )




(i) an SME entity; and

(i) an employer who qualifies for the jobkeeper scheme and is a participant in the jobkeeper
scheme

(b) one or both of the following applies:

(i) the entity’s annual turnover for the current year is likely to be less than $50 million;

(i)  the entity carried on a business in the financial year (the previous year) before the current year, or
was a non-profit body during the previous year, and its annual turnover for the previous year
was less than $50 million.




information including when the business turnover is typically highly variable. This test may allow the Commission to
consider additional information such as budgeted, information, cashflow projects bad debt write-offs and redundancy

costs.

NOTE:

(Coronavirus Economic Response Package) Rules 2020




(c) repair and service income;
(d) rent, leasing and hiring income;
(e) government bounties and subsidies;

(f) interest, royalties and dividends;

(g) other operating income.

(d) An activity prescribed for the purposes of paragraph (c) of the definition of farming operation in
section 3 of the Farm Debt Mediation Act 2011

* Reg.7 — ‘Prescribed group, relationship or connection’

» S.13(3)(a) & (b) of the Act prescribed leases are excluded

»> Def. of ‘prescribed group’ linked to s 328-125 & s 328-130 of ITAA 1997 (Cth).




() qualifies for, and is a participant in, the jobkeeper scheme.

(3) On receipt of a tenant’s request under subregulation (1) which conforms with subregulation (2), a
landlord must offer rent relief to the tenant under an eligible lease within —

(a) 14 days after receiving that request; or

(b) a different time frame as agreed between the landlord and the tenant in writing.

the reduction in a tenant’s turnover associated with the premises during the relevant period,;
and

any waiver given pursuant to regulation 14(2); and

whether a failure to offer sufficient rent relief would compromise a tenant’s capacity to fulfil
the tenant’s ongoing obligations under the eligible lease, including the payment of rent; and




(9] any other agreement between them that gives effect to the rent relief, either directly
indirectly.

If any of the rent payable under an eligible lease has been waived under a variation to the eligible lease
or under another agreement between the landlord and tenant that gives effect to the rent relief, either
directly or indirectly, a landlord will be bound by that variation or agreement and will not be able to
subsequently make any claim for payment of the waived part of the rent.

The extension offered under subregulation (2) must be equivalent to the period for
which rent is deferred, unless a landlord and a tenant agree in writing that this
regulation does not apply to their eligible lease.

An eligible lease is taken to provide as set out in this regulation and, as such, it forms
part of the eligible lease and a landlord and tenant under the eligible lease must
observe it.




> Reg.18(3) — landlord must not re-enter or otherwise recover, or attempt to re-enter or

recover
> Reg.18(4) — landlord must not have recourse, or attempt to have recourse to any

security relating the non-payment of rent

Penalty: 20 penalty units for breaching Reg.18

Income Tax Assessment Act 1997 (Cth)

» KRed. andadlordas and tenar mu NOL divulge or communica per nal, [ I proce
financial information obtained under or in connection with the Regulations (save in specified
circumstances).

> Aregime for mediation is created that mirrors the regime under the RLA. Parties can choose to go
to either VCAT or the Court once a mediation certificate has been produced. Reg.’s 20 — 23

> Reg.10(4)(d) ‘take into account’ — interpretation analogous to rental determinations in administrative
law.




Commercial (including retail) tenants and landlords —

paying rent

Under Victoria’s commercial tenancy relief scheme, the VSBC is providing advice and help to resolve
retail leasing disputes through its mediation service.

If you would like to discuss your commercial tenancy situation please email the Victorian Small Business
Commission at enquiries@vsbc.vic.gov.au or call 13 8722

The FAQs address many the important questions that practitioners are asking about the Regulations. All
practitioners dealing with applications for rent relief (whether for a landlord or a tenant) should be familiar

with the FAQs and should consider providing them to their clients.




inform their offer of rent relief?

A landlord can ask the tenant for information:
» extracted from an accounting system

* extracted from BAS

» provided to a financial institution.
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Version 1- Issued 21 May 2020

This document has been prepared as guidance for LIV members to respond to issues arising from COVID-19 and
may be amended from time to time to respond to changes in government policy or address new issues.

LIV acknowledges the FAQs prepared by the Victorian Small Business Commission on ‘Commercial tenancy relief
scheme — support for tenants and landlords in response to coronavirus (COVID-19) FAQs’, which were further
developed in consultation with LIV’s Property and Environmental Law Section’s Leases Committee.

Law Institute of Victoria
Level 13, 140 William Street, Melbourne VIC 3000
GPO Box 263, Melbourne VIC 3001, DX 350 Melbourne

T 039607 9311 www.liv.asn.au


http://www.liv.asn.au/

Guidance on COVID-19 — SME Commercial Tenancy Relief
Scheme

1. Introduction

This guide is designed to provide practical guidance to legal practitioners on the Victorian
commercial tenancy rent relief scheme which applies to certain Small to Medium Enterprises
(SME).

The legislative scheme introduced by the Victorian Government creates temporary relief for
eligible tenants to lessen the significant negative impact the COVID-19 pandemic has had
on SME’s turnover and trade.

Legal practitioners are encouraged to examine their own individual circumstances in order
to obtain rent relief introduced by the commercial tenancy rent relief scheme.

2. Emergency Legislation

National Cabinet Mandatory Code of Conduct SME Commercial Leasing Principles During
COVID-19 (Mandatory Code of Conduct), announced by Prime Minister on 7 April 2020,
applies to commercial leases of eligible SME tenants.

COVID-19 Omnibus (Emergency Measures) Act 2020 (the Act), enabling legislation

providing regulation making power pursuant to s 15%. Eligible SME entities will be entitled to
receive rent relief in the form of either waivers and/or deferrals.

COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences)

Regulations 2020 (Commercial Leases and Licenses Regulations) introduces temporary

measures for landlords and tenants to manage the effect of the COVID-19 pandemic has
had on a SME’s turnover, including a mechanism for resolving disputes by mediation through
the Victorian Small Business Commission (VSBC).

1 COVID-19 Omnibus (Emergency Measures) Act 2020 Part 2.2, s 15 ‘Regulations modifying law relating to certain retail leases
and non-retail commercial leases and licences’.


https://www.pm.gov.au/sites/default/files/files/national-cabinet-mandatory-code-ofconduct-sme-commercial-leasing-principles.pdf
https://www.pm.gov.au/sites/default/files/files/national-cabinet-mandatory-code-ofconduct-sme-commercial-leasing-principles.pdf
https://www.legislation.vic.gov.au/as-made/acts/covid-19-omnibus-emergency-measures-act-2020
https://content.legislation.vic.gov.au/sites/default/files/2020-05/20-031sra%20authorised.pdf
https://content.legislation.vic.gov.au/sites/default/files/2020-05/20-031sra%20authorised.pdf

Key Features

e a six-month prohibition on commercial tenancy evictions for non-payment of rent for
SME'’s with an annual turnover under $50 million that have experienced a 30% reduction
in turnover.

e rent relief for tenants for the relevant period beginning commencing on 29 March 2020
and ending on 29 September 20207 (the relevant period).

e arental waiver and/or deferral payment negotiated between the landlord and tenant.
e afreeze on rent increases during the relevant period for commercial tenants.

e a compulsory mediation service for commercial tenants and landlords to support good
faith negotiations.

e The Government has also introduced land tax relief to commercial or industrial landlords
who provide rent relief to their tenants. For commercial landlords to be eligible for land
tax relief:

- the property must be rented to a tenant with an annual turnover of up to $50 million;
and

- the tenant must be eligible for the Commonwealth Government’'s JobKeeper
Payment.

For further information please refer to:

SRO - Land tax announcement ‘Tax relief for landlords and businesses.

SBV — Economic Survival and Jobs Package (Apply for the Business Support Fund).

ATO - JobKeeper payment® | JobKeeper — Eligible employers*.

Treasury — JobKeeper payment | JobKeeper Payment FAQs

2 COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences) Regulations 2020, Reg 4 ‘Definitions’
3 Above n 2

4 If employers qualify for JobKeeper payments for the first fortnight because your turnover has declined by the relevant amount,
you remain eligible and do not need to keep testing turnover in following months. However, you will have ongoing monthly
reporting requirements


https://vic.us7.list-manage.com/track/click?u=8f4f370a885f57966f61956e7&id=d73417b17a&e=cc482afe29
https://vic.us7.list-manage.com/track/click?u=8f4f370a885f57966f61956e7&id=3194bfc185&e=cc482afe29
https://www.ato.gov.au/general/JobKeeper-Payment/
https://www.ato.gov.au/general/jobkeeper-payment/employers/eligible-employers/
https://treasury.gov.au/coronavirus/jobkeeper
https://treasury.gov.au/sites/default/files/2020-05/JobKeeper_payment_frequently_asked_questions.pdf

3. The Mandatory Code of Conduct

“The objective of the Code is to share, in a proportionate, measured manner, the financial
risk and cashflow impact during the COVID-19 period, whilst seeking to appropriately
balance the interests of tenants and landlords.>”

The Mandatory Code of Conduct applies to all SME entities that are suffering “financial stress
or hardship” ¢ (as defined under the code), as a result of the loss in turnover caused by the
COVID-19 pandemic, where the tenant:

a) is eligible for the Commonwealth Government’s JobKeeper scheme’; and

b) has an annual turnover of up to $50 million®.

(referred to as a ‘SME entity’).

SME tenants who are eligible for the JobKeeper payment automatically qualify for the
commercial tenancy rent relief scheme under the Mandatory Code of Conduct.

Overarching Principles

The Mandatory Code of Conduct introduces ‘good faith’ negotiation principles which apply
to commercial, retail, and industrial tenants. Most importantly the code recognises that
‘landlords and tenants share a common interest in working together, to ensure business
continuity, and to facilitate the resumption of normal trading activities’. Therefore, in order to
meet the objectives set out in the Mandatory Code of Conduct, landlords and tenants are
required to act in an ‘open, honest and transparent manner and provide sufficient and
accurate information whilst negotiating in good faith®.

5 National Cabinet Mandatory Code of Conduct SME Commercial Leasing Principles During COVID-19 retrieved from
<https://www.pm.gov.au/sites/default/files/files/national-cabinet-mandatory-code-ofconduct-sme-commercial-leasing-
principles.pdf>

6 National Cabinet Mandatory Code of Conduct: SME Commercial Leasing Principles During COVID-19, p 5 ‘Definitions’ -
Financial stress or hardship is the inability of a tenant (whether individual, business or company), to generate sufficient revenue
that causes the tenant to be unable to meet its financial and / or contractual commitments as a result of the COVID-19 pandemic.

7 For further information on JobKeeper scheme see: LIV Guide to COVID-19 Government Stimulus & Support packages |

“To establish that a business has faced a 30% (or 50%) fall in their turnover, most businesses would be expected to establish
that their turnover has fallen in the relevant month or three months (depending on the natural activity statement reporting
period of that business) relative to their turnover a year earlier.

If the business cannot satisfy the 30% turnover test, the First Commissioner has the discretion to consider additional
information including when the business turnover is typically highly variable. This test may allow the Commission to consider
additional information such as budgeted, information, cashflow projects bad debt write-offs and redundancy costs.”

8 For further information on calculating turnover see: ATO ‘Applying the turnover test & FAQ's

9 Despite not binding in Victoria, the Mandatory Code of Conduct is referred to in Clause 15 Second Reading Speech of the
COVID-19 Omnibus (Emergency Measures) Act 2020 (available here) and may be persuasive on the basis of s. 35A
Interpretation of Legislation Act 1984 (Vic).



https://www.pm.gov.au/sites/default/files/files/national-cabinet-mandatory-code-ofconduct-sme-commercial-leasing-principles.pdf
https://www.pm.gov.au/sites/default/files/files/national-cabinet-mandatory-code-ofconduct-sme-commercial-leasing-principles.pdf
https://www.liv.asn.au/Professional-Practice/Supporting-You/COVID-19-Hub/Government-Stimulus-and-Support
https://www.ato.gov.au/General/JobKeeper-Payment/In-detail/Applying-the-turnover-test/
https://www.ato.gov.au/General/JobKeeper-Payment/In-detail/Employers--frequently-asked-JobKeeper-questions/
https://content.legislation.vic.gov.au/sites/default/files/bills/591233exi1.pdf
https://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/iola1984322/s35.html

Practitioners may implement the overarching principles during good faith negotiations,
and/or utilise those principles in subsequent mediations held with the VSBC before
proceeding to the Victorian Civil and Administrative Tribunal (VCAT) or Court.

All commercial leases must be dealt with on a case-by-case basis.

Leasing Principles

The Mandatory Code of Conduct sets out 14 leasing principles which are as follows:

1. landlords must not terminate a lease for non-payment of rent over the subsequent
recovery period or during the pandemic period;

2. tenants must comply with the terms of the lease. A material failure of a tenant to comply
with the substantive terms of the lease will forfeit any protections afforded under by the
Mandatory Code of Conduct;

3. landlord’s must offer tenants proportionate rent relief in the form of waivers and/or
deferrals of up to 100% of the rent payable, based on the reduction in the tenant’s trade
during the COVID-19 pandemic period and the subsequent recovery period. Any
amount of rent relief provided in the form of waiver may not be recovered by the
landlord over the term of the lease.

4. rental waivers must constitute no less than 50% of the total rent reduction of the rent
payable over the COVID-19 pandemic period. Tenant's may waive the 50% waiver
requirement by agreement. Parties must have regard to the landlord’s financial ability to
provide additional waivers.

“Waiver and deferral: includes any form of agreed variations to existing leases
(such as deferral, pausing and/or hibernating the lease), or any such commercial
outcome of agreement reached between the parties.1%”

5. rent deferrals must be amortized over the greater of either, the balance of the lease term
or 24 months.

6. any reduction in statutory charges (e.g. land tax) or insurance will be passed on to the
tenant in the appropriate proportion applicable under the lease terms.

7. landlord’s should seek to share any benefit the landlord receives due to a deferral of loan
repayments provided by a financial institution, in a proportionate manner with the tenant.

10 Above n 5, Leasing Principle 3



8. landlords should seek to waive recovery of any other expense, or outgoing payable by a
tenant under the lease terms, where appropriate, including the period the tenant is not
able to trade.

9. where negotiated arrangements are completed in accordance with the Mandatory Code
of Conduct which necessitate repayment of deferred rent, this should occur over an
extended lease period in order to avoid any undue financial burden on the tenant.
Deferred rent repayments should not commence until the earlier of the COVID-19
pandemic ending, or the existing lease expiring, whilst taking into account a reasonable
subsequent recovery period.

10. no fees, interest or other charges should be applied with respect to the waved rent, and
no fees, charges or punitive interest may be charged on deferrals.

11. landlords must not draw on a tenant’s security for the non-payment of rent during the
pandemic period, or the subsequent recovery period.

12. the tenant should be provided with an opportunity to extend its lease for an equivalent
period of the rent waiver and/or deferral period.

13. landlords agree to a freeze on rent increases for the duration of the COVID-19 pandemic
period and a subsequent reasonable recovery period, except for retail leases based on
turnover rent (unless otherwise agreed); and

14. landlords may not apply any prohibition on, or levy any penalties, if tenants reduce
opening hours or cease to trade due during the COVID-19 pandemic.

Rent relief offered by the landlord in accordance with the leasing principles outlined in the
Mandatory Code of Conduct must be proportionate!! to the SME’s loss of turnover, and also
provide the tenant a reasonable recovery period to reimburse to the landlord the deferred
rent payment. Deferred rent may be recovered either over the balance of the lease term or
amortized for a period of no less than 24 months (whichever is the greater), unless otherwise
agreed by the parties.

Where landlords and tenants cannot reach agreement on leasing arrangements the matter
should be referred to the Victorian Small Business Commissions mediation process, before
legal proceedings can be commenced (subject to some exceptions).

11 Above n 5, Leasing Principle 4.

See Definition n 4 — “Proportionate: the amount of rent relief proportionate to the reduction in trade as a result of the COVID-19
pandemic plus a subsequent reasonable recovery period, consistent with assessments undertaken for
eligibility for the Commonwealth’s JobKeeper programme”.



Landlords and tenants must not use the mediation process to prolong and/or frustrate
amicable resolution of any disputes.

Commercial Leases and Licenses Regulations

The Commercial Leases and Licenses Regulations are distinct from the Mandatory Code of
Conduct. Landlords and tenants may have regard to the code during negotiations but are
ultimately not bound by the code. For example, the leasing principle of proportionate rent
relief'? is not explicitly stated in the Commercial Leases and Licenses Regulations.

Eligibility Requirements

Eligible leases are retail and non-retail commercial leases (including licences and sub-
licenses), where a tenant/licensee is*3:

1. an SME entity; and
2. qualifies for the ATO JobKeeper scheme.

An SME entity is an entity which satisfies the criteria set out in the Guarantee of Lending to
Small and Medium Enterprises (Coronavirus Economic Response Package Act 2020)
(Cth)!4. The entity (including not-profit entities) must carry on a business and either had an
annual turnover of less than $50 million in the previous financial year or anticipates annual
turnover of less than $50 million in the current financial year®.

This eligibility is particularly crucial for start-up SME entities who have not traded for a 12
month period and therefore, may not be eligible for the JobKeeper scheme for the financial
year that they apply?®.

The ‘annual turnover’ of an entity for a financial year is the total of the following earned,
during the course of business?’:

(a) the proceeds of sales of goods and/or services;
(b) commission income;

(c) repair and service income;

(d) rent, leasing and hiring income;

(e) government bounties and subsidies;

2 Above n 10
18 COVID-19 Omnibus (Emergency Measures) Act 2020, s 13(1)(b)(i) & (ii).
4Guarantee of Lending to Small and Medium Enterprises (Coronavirus Economic Response Package Act 2020 (Cth), s 5

1bid

16 See further Above n 7
17 Above n 13, s 5(2)



(f) interest, royalties and dividends;
(g) other operating income.

The LIV refers to the guidance published by the Victorian Small Business Commission on
the recommended financial disclosure tenants should provide to landlords upon request. For
more information see VSBC - ‘Commercial tenancy relief scheme — support for tenants and

landlords in response to coronavirus (COVID-19) FAQS’

Excluded Leases

The following commercial leases are excluded under the Commercial Leases and Licenses
Regulations:
1. Regulation 6 ‘Prescribed excluded classes of lease™s;

2. Farming and various farming activities and operations. Agricultural, pastoral,
horticultural and various other agricultural activities'®; and

3. Section 13(3)(a) and (b) of the Act, a tenant that is a prescribed group that is
connected within the meaning of ss 328-125 and 328-130 of the Income Tax
Assessment Act 1997 (Cth)?°.

Commercial Tenancy Relief Scheme (CTRS)

Tenant’s request

In order to obtain relief in accordance with CTRS, tenants must first request rent relief from
the landlord?l. The request must:

e be inwriting;

e be accompanied by a statement that the tenant’s lease is an eligible lease (and not an
excluded lease under the Act),

¢ include information that evidences that the tenant is an SME entity and qualifies for, and
is a participant in, the JobKeeper scheme??.

18 Above n 13, s 13(3)(a) — (c)

19 COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences) Regulations 2020, Reg 6(a) — (d)
20 Above n 2, Reg.7

21 Above n 2, Reg.10(3)

2 Above n 2, Reg.10(2)(b)


https://www.vsbc.vic.gov.au/fact-sheets-and-resources/faqs/
https://www.vsbc.vic.gov.au/fact-sheets-and-resources/faqs/

Landlord’s offer

Once the rent relief request has been made, the landlord must offer rent relief to the tenant

(under an eligible lease) within 14 days, or a different timeframe by agreement.

The landlord’s offer of rent relief must be based on all the circumstances of the lease and

must?3:

(@)
(b)

(©)

include an offer of rent relief to up to 100% under the eligible lease;

provide that no less than 50% of the rent relief offered must be in the form of a waiver,
unless otherwise agreed between the landlord and tenant; and

apply during the relevant period?*.

Rent relief negotiations between the parties must not only consider the financial impact the

COVID-19 pandemic has had on the tenant’s turnover but also the landlord’s financial

circumstances to offer adequate rent relief to the tenant. The rent relief offered by the

landlord must take into account?®:

(i)

(ii)

(iii)

(iv)

(v)

the reduction in a tenant’s turnover associated with the premises during the relevant
period;

any waiver of outgoings provided by the landlord;

whether a failure to offer sufficient rent relief would compromise a tenant’s capacity to

fulfil the tenant’s ongoing obligations under the eligible lease, including the payment of

rent;

a landlord’s financial ability to offer rent relief, including rent relief provided to a landlord

by any of its lenders in response to the COVID-19 pandemic;

any reductions to any outgoings charged, imposed or levied in relation to the premises.

Following receipt of a landlord’s offer, the parties must negotiate in good faith with a view to

agreeing on the rent relief applied to the relevant period?®.

2 Above n 2, Reg 10(4)(a)-(c)

%Above n 2.

25 Apove n 2, Reg 10(4)(d)(i)-(iv)
% Above n 2, Reg.10(5)

10



General obligations

Non-payment of rent

A tenant under an eligible lease will not be in breach of its lease for non-payment of rent,
during the relevant period?’, only if the tenant has:

e requested rent relief in writing;
e provided the landlord with a statement that the lease is an eligible lease;

e provided information which evidences that the tenant is an SME entity and is a participant
in the JobKeeper scheme; and

e negotiates in good faith with a view to agreeing on rent relief to apply during the relevant
period?®.

Extension of Term & Deferral of Rent

If payment of rent is deferred, the landlord must offer the tenant an extension to the lease
equivalent to the period that the rent is deferred®.

Consequently, an extension to the term of the lease must be equivalent to the period during
which the rent is not paid by the tenant®°. For example, if rent is deferred over a six month
period, and amortized over a 24 months period3!, the tenant is entitled to an additional six
month extension on the lease term (being the deferred period for which rent was not paid by
the tenant). Otherwise, parties may agree to a longer extension terms2,

Any rent relief offered, can be brought into operation by either a variation of lease, or any
other agreement between the landlord and tenant either directly or indirectly=2.

Reduction in Outgoings

The landlord must consider waiving recovery of any outgoing or other expense payable by a
tenant under the lease for any part of the relevant period that the tenant is not able to trade3*.

27 Above n 2, Reg 4 Definition: “relevant period means the period — (a) commencing on 29 March 2020; and (b) ending on 29
September 2020

28 Above n 2, Reg 9(1)(a) & (b)

2 Above n 2, Reg 13

30 Above n 2, Reg 16(2)(b)

31 Above n 2, Reg 16(2)(b)(ii)

32 Above n 2, Reg 13(3) and 16(4)
33 Above n 2, Reg 10(6)

34 Above n 2, Reg 14(2) & Reg 15

11



Therefore, a reduction in payment of the landlords outgoings, payable by the tenant under
the lease, must be passed proportionally to the tenant.

In the event that the tenant is not able to operate their business, a landlord may cease to
provide, or reduce the provision of, any service to the leased premises if reasonable to do so
in the circumstances or the tenant makes a reasonable request36.

Rent reviews and increases

A landlord is not entitled to increase the rent throughout the relevant period, without the
tenant’s consent®’.

However, this prohibition does not apply to rent that is increased by reference to volume of
trade of a tenant’s business, known as ‘turnover rent’. Additionally, this does not apply where
any variation to the lease is agreed by reference to a tenant’s reduction in revenue.

Tenant trading hours

The tenant is not in breach of the lease if during the relevant period,3® the tenant reduces the
trading hours of the business or ceases trading and closes the premises.

The landlord must not, or must not purport or attempt to:
- terminate a lease;
- take possession, re-enter or otherwise recover the premises; or

- have recourse to any security®® held on behalf of the tenant, either as a result of the
non-payment of rent or due to the reduction in trading hours during the relevant
period*.

A breach of any of the above is an offence under the Commercial Leases and Licenses
Regulations punishable by a maximum penalty of 20 penalty units**.

% Above n 2, Reg 15

36 Above n 2, Reg 14(2)
37 Above n 2, Reg 12.
%8 Above n 2

3% Above n 2, Reg 4 Definition: “security — means anything provided by a tenant or any other person securing the performance
of a tenant’s obligations under an eligible lease, including a bond, security deposit, indemnity or guarantee.”

40 Above n 2, Reg.18(2) — (4)

12



No fees, interest, or other charges*?.

A landlord must not require a tenant under an eligible lease to pay interest, or any other fee

or charge in relation to any payment of rent deferred by variation to the eligible lease, or any

other agreement.
Subsequent rent relief

If the tenant’s financial circumstances ‘materially change’#® after a variation to the lease is
completed, the tenant may make a further request to the landlord for subsequent rent relief.

The legislative process under the CTRS* applies to negotiations for further rent relief,
however, the landlord is not required to offer another 50% rent relief waiver in respect of any
reduced rent subsequently offered.

Confidentiality

The parties must not divulge or communicate protected information*® obtained under or in
connection with the operation of the Commercial Leases and Licenses Regulations (subject
to certain exemptions)?6.

Dispute Resolution*’

Should parties be unable to negotiate an agreement, their dispute may be referred to the
VSBC under the Commercial Leases and Licenses Regulations*8. The mediations conducted
are analogous to those mediations conducted by the VSBC under the Retail Leases Act 2003
(Vic)*.

42 Above n 2, Reg 17
4 Above n 2, Reg.11
4 Above n 2, Reg 10

4 Above n 2, Reg 19(3) protected information means — (a) personal information; or (b) information relating to business
processes or financial information (including information about the trade of a business).

46 Above n 2, Reg 19

47 Above n 2, Part 6

48 Above n 2, Reg 20

4 Retail Leases Act 2003, Division 3

13



In the event a dispute cannot be resolved by mediation, a landlord or tenant can apply to the
VCAT or a Court to determine the dispute®. Before issuing proceedings, unresolved matters
must be certified by the Victorian Small Business Commission that the mediation has either
failed, or is unlikely to resolve®!.

The VSBC is providing guidance and advice in relation to the CTRS and can help to resolve
retail leasing disputes through its mediation service. If you would like to discuss your

commercial tenancy situation, please email the VSBC at enquiries@vsbc.vic.gov.au or call
13 8722%2,

Deed of Variation

Any agreement that is reached between the landlord and tenant pursuant to the CTRS should
be documented by a deed variation to the lease®3. It is critical that any variation of the lease
be documented.

The main reasons for this is:

e SO parties are clear as to what was agreed between the landlord and tenant to ensure
that parties are fully aware of their obligations, including what rent relief was applied for
the relevant period and/or the rent deferral payment made by the tenant over a
subsequent recovery period.

e to avoid future disputes about the agreed terms. Negotiations can often be lengthy and
develop overtime, involving numerous communications between the parties and/or their
legal representatives. An agreement avoids a potential dispute and possible litigation.

e it will provide clarity and guidance for any future incoming tenant or landlord who
purchases the property before rent relief is repaid.

Practitioners are reminded where a lease is extended by a deed of variation, the variation
must not merely extend the expiration date of the lease, but must grant (demise) an extended
term of the lease to the tenant. Should the lease include Guarantor(s), the Guarantor(s)
should also be party to the Variation of Lease.

%0 Above n 2, Reg 23

51 Above n 2, Reg 23(2) & Reg 23(2)(b) — or has sought, and been granted leave from the Supreme Court to commence
proceedings in relation to the dispute

52 For further information see: VSBC ‘Commercial (including retail) tenants and landlords — Responding to coronavirus (COVID-

19y

53 Above n 2, Reg 10(6)(a)

14


mailto:enquiries@vsbc.vic.gov.au
https://www.vsbc.vic.gov.au/your-rights-and-responsibilities/retail-tenants-and-landlords/
https://www.vsbc.vic.gov.au/your-rights-and-responsibilities/retail-tenants-and-landlords/
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Disclaimer

The material contained in this publication is for the purpose of legal education training and is only meant to be a guide. The views expressed are not
necessarily endorsed by the Law Institute of Victoria Limited or its Sections and no responsibility is accepted by the Law Institute of Victoria Limited (“LIV”) for
the accuracy of information contained in the materials. LIV recipients of the material should take steps to inform themselves before acting on any information
provided in the material.




